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VIOLATION BY A STATE OF THE CONDI- 
TIONS OF ITS ENABLING ACT. 

A tendency is clearly observable in the congressional enabling 
acts of the last quarter of a century to impose severe conditions 
and restrictions upon a territory seeking admission to the Union, 
not only in matters of a preliminary nature, but also in those in- 
volving more or less permanent affirmative or negative action after 
statehood. 

The State of Oklahoma was admitted with many such con- 
ditions, some of which were required to be inserted in its state 
constitution, and others were put in the form of provisos in the 
enabling act itself, the terms and conditions of which act the 
constitutional convention was required to accept and did accept 
by "ordinance irrevocable." 1 One of these latter provisions is as 
follows : 

"The capital of said State shall temporarily be at the city of 
Guthrie, in the present Territory of Oklahoma and shall not be 
changed therefrom previous to Anno Domini nineteen hundred 
and thirteen, but said capital shall, after said year, be located by 
the electors of said State at an election to be provided for by the 
legislature: Provided, however, That the legislature of said State, 
except as shall be necessary for the convenient transaction of the 
public business of said State at said capital, shall not appropriate 
any public moneys of the State for the erection of buildings for 
capital purposes during such period." 2 

On June nth, 191 o, the people of Oklahoma, by a referendum 
vote taken on a duly initiated bill, declared that the capital should 
be immediately moved to Oklahoma City, and that $600,000.00 

'Oklahoma Enabling Act, Sec. 22, 34 U. S. Stat, at Large 267. 
'Oklahoma Enabling Act, Sec. 2. 
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should be appropriated. The Governor forthwith • declared the 
bill passed and the law to be in force. There is presented, there- 
fore, squarely the case of a State violating one of the conditions 
of the compact with the Federal Government by virtue of which it 
was received into the Union. 

It is clear at the outset that the constitutional convention was 
the proper agency to pass the irrevocable ordinance. It was, of 
course, a convention of a territory which is under the control of 
Congress. Considered as a .territorial body, its action was both 
invited and sanctioned by the Federal Government. On the other 
hand, there must be a period just before statehood, when the 
people of a territory become the representatives of the State about 
to be organized. The delegates to this convention, having been 
duly elected by popular vote for the express purpose of forming 
a constitution and accepting, in the terms required, the con- 
gressional enabling act, there can be no doubt that the new State 
is bound, if there is any agency competent to bind it, by its 
compact with the United States. A constitutional convention is 
a legislative body and competent to bind the State within the 
scope of its proper functions. 3 

It is therefore necessary to examine the question of the power 
of the State to enter into compacts with the Federal Government 
limiting or restricting its future action in matters of this character. 
Oklahoma was admitted and could be admitted only on an equal 
footing with the other States. 4 The enabling act uses specific 
language to this effect, and it has been held that this is merely 
declaratory of the general law. 6 The State is therefore in its 
proper field, reserved to the individual members of the Union by 
the United States Constitution, a sovereign State with exactly 
the same powers of sovereignty as New York or any of the 
original States. In Withers v. Buckley? the Supreme Court of 
the United States says in answer to the contention that the statute 
of Mississippi conflicts with its enabling act: 

"In considering this act of Congress of March ist, 1817, it 
is unnecessary to institute any examination or criticism as to its 
legitimate meaning, or operation, or binding authority, farther 
than to affirm that it could have no effect to restrict the new State 

'Frantz v. Autry (Okla. 1907) 91 Pac. 193. 
'Escanaba Co. v. Chicago (1882) 107 U. S. 678. 
5 Ward v. Race Horse (1895) 163 U. S. 504. 

s (l8s7) 20 How. 84, 92; Cardwell v. American Bridge Co. (1884) 113 
U. S. 205; Williamette Iron Bridge Co. v. Hatch (1887) 125 U. S. 1. 
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in any of its necessary attributes as an independent sovereign 
Government, nor to inhibit or diminish its perfect equality with 
the other members of the Confederacy with which it was to be 
associated. These conclusions follow from the very nature and 
objects of the Confederacy, from the language of the Constitution 
adopted by the States, and from the rule of interpretation pro- 
nounced by this court in the case of Pollard's Lessee v. Hogan, 
3 How., p. 223." 

And with reference to a treaty with the Indians which it was 
sought to uphold, but which conflicted with the power of the State, 
it was said by the same court: 

"Wyoming, then, will have been admitted into the Union, not 
as an equal member, but as one shorn of a legislative power vested 
in all the other States of the Union, a power resulting from the 
fact of statehood and incident to its plenary existence." 7 

All laws of Congress, therefore, that conflict with this plenary 
power of the State are superseded by the state constitution and the 
act of admitting the State. By this latter act Congress virtually 
says to the State, Whatever may have been the previous laws 
and requirements of the Federal Government, we now consent that 
they shall all be abrogated in so far as they attempt to tie your 
hands and that you shall hereafter have the full freedom possessed 
by other States. 8 "The repeal results from the conflict between 
the treaty and the act admitting that State into the Union." 9 

In what does sovereignty lie, as the term is used in its appli- 
cation to the individual States ? It has, of course, long since been 
definitely determined that it does not mean that absolute sove- 
reignty that is possessed by a foreign nation, but in its own proper 
sphere and subject to similar powers in the Federal Government, 10 
in its . sphere, sovereignty of a State inheres in but three main 
powers. 1. The taxing power. 2. The power of eminent domain. 
3. The police power. 11 None of these may be aliened. Any law 
or contract made by any legislative body or state representative 
derogatory of the State's sovereignty in any of these particulars is 
void. If the temporary depositories of power could alien any part 

'Ward v. Race Horse supra, 514. 

"Permoli v. First Municipality (184s) 3 How. 589, 609. 

"Ward v. Race Horse supra, 514. 

"Moore v. Smaw (1861) 17 Cai. 199, 218; Licence Cases (1847) 5 How. 
504, 588. 

""In all governments of constitutional limitations, sovereign power mani- 
fests itself in but three ways: By exercising the right of taxation; the 
right of eminent domain ; and through its police power." U. S. v. Douglas- 
Willan Sartoris Co. (1889) 3 Wyo. 287. 
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of any one of these attributes, they could alien and destroy them 
all. 12 

With reference to the taxing power, it is now settled, 13 though 
not without strenuous protest from some of the state courts, 14 
that the State can make a valid contract temporarily or perma- 
nently exempting certain property from taxation. This seems to 
be derogatory of sovereignty and perhaps on principle is not sus- 
tainable, but is to be regarded as an exception to the rule. If 
carried to an extent that would in any way appreciably lessen the 
powers of the State to readily raise its necessary revenue, it is 
believed that a halt would certainly be called. While admitting 
that the tax exemption cases are exceptional, Cooley says: 

"The exception is perhaps to be considered a nominal rather 
than a real one, since taxation is for the purpose of providing the 
State a revenue, and the State laws which have been enforced as 
contracts in these cases have been supposed to be based upon 
consideration, by which the State receives the benefit which would 
have accrued from an exercise of the relinquished power in the 
ordinary mode." 15 

But whether or not laws exempting property from taxation are 
in fact in derogation of sovereignty, the courts upholding such 
laws have never admitted the least exception to the principle that 
no State can take irrepealable action which will subtract from its 
sovereign powers. 

The right of eminent domain is also closely guarded and 
cannot be bartered away. It is true that exclusive bridge, ferry, 
and railroad privileges may be granted, 16 and that when once 
granted for a legal consideration, the grant constitutes a contract 
which the State cannot impair, but the power of eminent domain 
still exists and these same privileges are subject to it and may be 
condemned and retaken by the State if proper compensation is 
made. 17 And even where the right to take property by eminent 

"Georgia Railroad and Banking Co. v. State (1875) 54 Ga. 401, 425. 

"Home of the Friendless v. Rouse (1869) 8 Wall. 430; New Jersey v. 
Wilson (1812) 7 Cranch 164; Asylum v. New Orleans (1881) 105 U. S. 362. 

"Mott v. The Penn Ry. Co. (1858) 30 Pa. St. 9. 

"Cooley, Const. Lim. (7th Ed.) 400. 

"Bridge Proprietors v. Hoboken Co. (1863) 1 Wall. 116; Pontchartrain 
R. R Co. v. Orleans Navigation Co. (1840) 15 La. 404; Crescent City 
Light Co. v. New Orleans Gas-Light Co. (1875) 27 La. Ann. 138, 147. 

"Richmond etc. R R. Co. v. Louisiana R. R. Co. (1851) 13 How. 71, 
83; Boston Water- Power Co. v. Boston & Worcester Railroad (Mass. 1839) 
23 Pick. 360, 393; Cooley, Const. Lim. (7th ed.) 397; Taifs Exec. v. Cen- 
tral Lunatic Asylum (1888) 84 Va. 27; Chicago etc. R. R Co. v. Lake 
(1874) 71 HI- 333- 
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domain has been granted to a company and exercised, yet the 
superior right still remains in the State and the property taken is 
still within, the reach of the State under the proper exercise of 
this power. Cooley says that it has never been plainly decided 
in any case that the legislature has power to preclude itself from 
exercising the power of eminent domain. 18 Nor can the legisla- 
ture make any irrepealable law. When you repeal the law, you 
at the same time repeal the prohibitory clause which guards 
against such repeal, 18 but this does not by any means indicate that 
the State is incapable of contracting. It does mean that if the 
State by contract, such as a grant on a consideration, which is 
a contract, 20 has conferred property, privileges or franchises, it 
may after duly compensating the grantee, again acquire them, 
under the proper exercise of the right of eminent domain. 

We come now to the police power, that vague, indefinite power 
that has so baffled the courts to define. Chief Justice Shaw in 
Commonwealth v. Alger, 21 says it is "much easier to perceive 
and realize the existence and sources of this power, than to mark 
its boundaries, or prescribe limits to its exercise," and Mr. Justice 
Miller in Davidson v. City of New Orleans* 2 thinks that the safe 
course to pursue with reference to it is "the gradual process of 
judicial inclusion and exclusion." It presents a double difficulty. 
We must determine whether a given case is within or without its 
penumbra-like borders and then determine whether the power, if 
found, has been exercised within permitted limits equally vague. 
Does the right of a sovereign State to locate its capital and expend 
money in its erection, fall within or without these limits, and is 
the irrepealable and irremediable waiver of these rights, though 
temporary, within the powers of any body representing the State 
in the formation of a compact or contract? 

"Whatever differences of opinion may exist," says the United 
States Supreme Court in Beer Co. v. Mass., 23 "as to the extent 
and boundaries of the police power, and however difficult it may 
be to render a satisfactory definition of it, there seems to be no 
doubt that it does extend to the protection of the lives, health and 
property of the citizens and to the preservation of good order and 

"Cooley, Const. Lim. (7th ed.) 397. 

"Cooley, Const. Lim. (7th ed.) 175; 1 Bl. Com. 00. 

"Fletcher v. Peck (1810) 6 Cranch 87, 136. 

"(Mass. 1851) 7 Cush. 53, 85. 

"(1877) 96 U. S. 97- 

*(i877) 97 U. S. 25. 
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public morals. The legislature cannot, by any contract, divest 
itself of the power to provide for these objects." In Bscanaba 
Co. v. Chicago the court includes in the police power "whatever 
will promote the peace, comfort, convenience and prosperity of 
the people." And although the court in the Slaughter-House 
Cases declares that it is not prepared to say that the legislature 
can make valid contracts on no subject embraced within the 
largest definition of the police power, 24 yet it seems fairly well 
settled, when doubt as to the particular facts is removed, that a 
State legislative body cannot bind itself or the State not to exer- 
cise the police power. 25 

With reference to the State's contracts, the argument is put 
in two different ways with the same result. Sometimes it is said 
that the contract is taken subject to the reserved police power, the 
same as if such reservation were made expressly, and sometimes 
it is said a State has a right in the exercise of its police power to 
interfere with the obligations of contracts, and that such interfer- 
ence is not "impairment" in the sense contemplated by the pro- 
vision of the United States Constitution, which of course applies 
to States as well as to individuals. 26 

Compacts with the Federal Government made at the time of 
admission into the Union, giving the latter exclusive jurisdiction 
over the Indian reservations within the States and waiving the 
right to tax and control the Indians 27 and their property have been 
upheld, but it is submitted that this is not a giving up of sove- 
reignty. It is simply an initial acceptance of sovereignty covering 
fewer people and less property. It is not power given up, but 
merely jurisdiction retained by the United States and never ac- 
quired by the State. The State may still be a full, sovereign 
State, though the reservations and the Indians are not subject to 
its control, the same as in the case of the post offices, custom 
houses, ships, etc. The Indians are wards of the nation and must 
be cared for, and therefore there must be territory for this pur- 
pose over which the Federal Government reserves control; other- 

='(1872) 16 Wall. 36. 

"Birmingham Mineral R. Co. v. Parsons (1892) 100 Ala. 662; Barlow v. 
Gregory (1863) 31 Conn. 261; People v. Hawley (1854) 3 Mich. 330. 

"Fertilizing Co. v. Hyde Park (1877) 97 U. S. 659; Stone v. Miss. 
(1879) 101 U. S. 814; New Orleans Gas Co. v. Louisiana Light Co. (1885) 
US U- S. 650. 

"U. S. v. McBratney (1881) 104 U. S. 621; The Kansas Indians (1866) 
S Wall. 737. 
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wise, as the court remarks, it would be a case of a government 
without a country, 28 since all United States territory, except 
the District of Columbia, may sometime be within the limits of 
some State. And so with all other Federal functions. 

It is true that it has been held 29 that a State could cede to the 
United States for Federal purposes, a tract of land within its 
limits in a manner not provided for specifically in the Constitution 
of the United States and one not "purchased" by the United 
States within the clause of the Federal Constitution, permitting 
such purchase for forts, arsenals, etc., but this was only a retro- 
cession of a piece of land of the United States over which the 
enabling act failed in some way to reserve jurisdiction, and there- 
fore the State's action was largely corrective in its nature and a 
mere waiver of an advantage acquired. It was a situation so 
special as hardly to permit of a deduction of any generalized 
principle. But at any rate it is intimated in the opinion that the 
retrocession would not have been good had it not been for a 
Federal purpose. The case cannot therefore be quoted as an 
authority for a surrender of rights by the State when no Federal 
purpose is involved. The denial by the State of its right to 
locate its own capital is conferring nothing upon the general 
government which concerns any conceivable, tangible Federal pur- 
pose. To say that it would prevent agitation in the early days of 
statehood and the expenditure of state money and would thus 
enable the State to better treat the Indians, who are Federal 
wards, or its people to better pay the Federal taxes or recruit 
the Federal army, is to say that any compact of whatever nature 
may vaguely effect a Federal purpose. Such a position would 
mean that a State could barter away its entire sovereignty in 
dealing with the United States, if in so doing, it, in however small 
a degree, forwarded or affected any Federal purpose. .This case 
also holds that the States can contract much more freely with the 
United States than with a foreign country. But the specific ques- 
tion the court had in mind was the bartering away of territory. 
Doubtless this could not be done to a foreign country by the State, 
for that would carry away the Federal sovereignty also. It may 
be conceded also that the compacts between the States and the 
United States are not the quasi hostile treaties that foreign 
countries make among themselves. But in questions affecting the 

^United States v. Partello (1891) 48 Fed. 670. 

M Fort Leavenworth R. R. Co. v. Lowe (1884) 114 U. S. 525. 
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sovereign powers of the States and the United States, it is not 
believed that either can by contract in the least detract from its 
own sovereignty or add to the other's sovereignty one iota beyond 
the limits fixed by the United States Constitution as properly 
interpreted. And therefore if a contract not to change a capital 
or expend money for a new one were void, if made with a foreign 
country because of a giving away of sovereignty, it would also 
be void if made with the United States. 

Indeed, the case of Hinman v. Warren 30 goes very much fur- 
ther and holds that the United States has no power to so act as 
to cripple the territory even while yet a territory, and make it 
impossible for it to later enter the Union on an equal footing with 
the other States. 

When Kentucky separated from Virginia and was admitted 
into the Union, she specifically agreed with Virginia with the 
consent of the United States, and by a provision in her consti- 
tution, that all private grants and interests in land should remain 
valid and secure and should be determined by the laws then exist- 
ing in Virginia. After statehood, "occupying claimant" statutes 
were passed somewhat interfering with the above compact. These 
statutes were successfully attacked in the Supreme Court, which 
in its opinion says : 

"Can the government of Kentucky fly from this agreement, 
acceded to by the people in their sovereign capacity, because it 
involves a principle which might be inconvenient, or even per- 
nicious to the State, in some other respect? The Court cannot 
perceive how this proposition could be maintained." 

The case is, however, clearly distinguishable from the Oklahoma 
situation in that the agreement is part of the State constitution, 
whereas the "ordinance irrevocable" of Oklahoma is not. The 
Kentucky case was a private suit for the recovery of land and 
all that was necessary to hold was that the statute conflicted with 
a provision of the state constitution and was therefore void. It 
was not necessary to take up the question of the impairment by 
state law of the contract with Virginia, because the State of Vir- 
ginia was not complaining and because it was immaterial whether 
such compact treated as a contract was void or valid, since at 
any rate, it was a part of the state constitution of Kentucky. 31 
That the question of surrendering state sovereignty by contract is 

"(1877) 6 Or. 408. 

M Green v. Biddle (1823) 8 Wheat. I, 89. 
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a different one from such apparent surrender in the state con- 
stitution is clearly intimated in New Orleans Gas Co. v. Louisiana 
Light Co. Si 

The language of the Circuit Court in Spooner v. McConnell, 33 
to the effect that admitting a State into the Union on an equal 
footing with the original States, does not mean that its powers, 
"legislative, judicial and executive, shall be exercised to the same 
extent and in the same mode as all the other States, and that in 
this respect the States are unequal in that perhaps the powers of 
no two States are exercised in the same mode and to the same 
extent, qualified as it is by the statement in the same case that 
"a State cannot divest itself of its essential attributes of sove- 
reignty" and "Congress could not attach conditions to the admis- 
sion of States that would be degrading to them by detracting from 
their standing as sovereign States," is to be regarded as little more 
than saying that the States are left free to contract. Certainly 
a State may enter into binding contracts. That it can do so is one 
of the very best evidences that it is free and sovereign. And 
undoubtedly any binding contract by the State lessens the State's 
power to act in a manner that shall impair that contract. Com- 
pacts and agreements by the State, whether made by law, ordi- 
nance or constitutional provision with a person, corporation, State, 
the United States or other entity, are contracts which cannot be 
by the State later impaired, but every such contract and in what- 
ever form, is enforceable by the other party to it, only provided 
the action which the State contracts to take or not to take, is of 
such a nature as not to involve an essential interference with the 
fundamental attributes of sovereignty. To specifically enumerate 
all those attributes has never been attempted. Mr. Greenleaf in 
a note to his edition of Cruise on Real Property says: 

"an important distinction should be observed between those 
powers of government which are essential attributes of sove- 
reignty, indispensable to be always preserved in full vigor, such 
as the power to create revenues for public purposes, to provide for 
the common defense, to provide safe and convenient ways for the 
public necessity and convenience, and to take private property for 
public uses, and the like; and those powers which are not thus 

""Nor are we prepared to hold that the State was incapable — her author- 
ity in the premises not being, at the time, limited by her own organic law" — 
etc, of granting an exclusive gas privilege for the .City, of New Orleans to 
a corporation of her own creation. New Orleans Gas Co. v. Louisiana Light 
Co. (1885) us U. S. 650, 670. 

"(1838) Fed. Cas. No. 13,245. 
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essential, such as the power to alienate the lands and other prop- 
erty of the State, and to make contracts of service, or of purchase 
and sale, or the like. Powers of the former class are essential 
to the constitution of society, as without them no political com- 
munity can well exist; and necessity requires that they should 
continue unimpaired." 3 * 

"The incidents of sovereignty," says the court in Boggs v. 
Merced Mining Co.?* "are those powers of which a State cannot 
divest itself, without materially impairing its efficient action." 

That the right to be constantly free to change the seat of gov- 
ernment is one of these essential rights and that no contract can 
impair it, is held in a number of cases, involving the change of 
county seats. In Hamrick v. Rouse it was held as to the estab- 
lishment of seats of justice even where the act provides that "the 
county seat shall be permanent at a given place," that 

"no Legislature has the right to bind all subsequent Legislatures, 
or posterity, as to any matter of mere political arrangement or 
expediency. The good faith of the State, or its people, under 
some circumstances, in a moral point of view, might become very 
decidedly pledged by the Legislature to such political arrangement ; 
but still, as matter of contract, the Legislature could not bind 
posterity upon a subject of mere political expediency." 36 

And in Moses v. Kearney" the same doctrine was held even 
where an act provided that a county seat should not be removed 
without repayment to land owners of the expenditures incurred on 
the faith of its location. And it has been repeatedly held that 
property owners in a city in which such seat of government is 
located have no vested rights in such location which will prevent 
its change. 38 

A State capital involves the housing at the right place and in 
the right way of all of the officers of the executive and legislative 
departments of government, and usually at least, the head body 
of the judicial department together with their deputies, assistants, 
clerks, stenographers and other helpers; also the books, moneys, 
securities, records, bonds, vouchers, historical documents, instru- 

"Greenleaf's note in his edition of Cruise, Real Prop., vol. II, 67. 

"(1859) 14 Cal. 279, 309- 

w (i855) 17 Ga. 56; Bass v. Fontleroy (1854) 11 Tex. 698; Swartz v. 
Lake County (1901) 158 Ind. 141; State v. Jones (1841) 23 N. C. 414; 
Newton v. Mahoning County (1875) 26 Ohio St 618. 

"(1876) 31 Ark 261. 

"Edward v. Lesueur (1896) 132 Mb. 410; Walker v. Tarrant Co. (1857) 
20 Tex. 16; Alley v. Denson (1852) 8 Tex. 297; Cooley, Const. Lim. (7th 
ed.) 402. 
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merits, articles and supplies of every description owned by the 
State. If the right to properly locate and properly construct and 
pay for buildings for these purposes does not affect political ex- 
pediency and convenience, it is difficult to imagine one that would. 
The only proper place and the only proper expenditure for such 
purposes are such as the people, either through their legislature 
or in Oklahoma by referendum vote, shall for the time indicate, 
and there can be no other possible criterion as to what is proper. 
If a State can barter away its right to locate its capital and expend 
money for its construction for five years, it may do so for two 
hundred years. If it can give up its right to locate its capital, 
it can do the same with its University, which has been held to be 
a part of the executive department of the government, 39 its normal 
schools, its penitentiary, and every other state institution. With 
but a slight extension of the doctrine it could likewise give up its 
right to charter cities except in certain localities or organize 
counties except with certain boundaries, or townships or school 
districts except as permitted, or establish courts, except with 
judges whose qualifications Congress should prescribe, or a legis- 
lature or executive department except in conformity with the con- 
ditions imposed. And where would the dictation of the general 
government end? If Congress can thus restrict a State's power 
to spend money for a capital, why can it not restrict its power to 
expend money for salaries to a legislature that is to occupy that 
capital ; or a governor and state officers, who are only instruments 
of government as a state capital is, or judges supreme and puisne, 
or to pay out money for books, equipment and supplies for such 
officers ? And if for five years, why not perpetually ? And what 
becomes of the taxing power, if the State can tax but cannot 
expend the levies raised? And if the Federal Government could 
enforce such compacts, the State could not, even by eminent 
domain, interfere with any of them, as of course it cannot over- 
ride rights of the United States. Such compacts therefore take 
from the State all three of its attributes of sovereignty and 
degrade it in a manner never contemplated by the United States 
Constitution and the decisions of the Supreme Court under it. 
As Chief Justice Mason said in his dissenting opinion in Brittle v. 
The People:* 

"Hartigan v. Regents (1801) 49 W. Va. 14. 
"(1873) 2 Neb. 198. 
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"Suppose it is provided * * * that no person shall be eligible 
to a seat in the legislature who is not a postmaster nor to be an 
executive officer who is not an Indian agent so that the entire state 
government may be dictated from Washington. There you have 
all the powers of the states absorbed by the government of Wash- 
ington and the whole theory of the relations of the local and central 
authorities subverted." 

And when was color ever authentically given to a doctrine that the 
splendidly balanced division of powers between the United States 
and the States which it has been the sacred duty of all officers and 
statesmen to preserve, could be indefinitely altered and rearranged, 
not by the only method provided for in the United States Consti- 
tution, but forsooth by contract or compact between the fleeting 
representatives of the two branches of sovereignty? By amend- 
ment of the United States Constitution alone, can there be any re- 
division of powers whatever? It would be a strange doctrine in- 
deed if Congress, by driving a hard bargain with an incipient 
State, could expand Federal powers and take away permanently 
powers of the State given by the Constitution. In fact, but one 
power to interfere with state government is given to Congress, viz., 
the guarantee of a republican form of government, and the spec- 
cific statement of this power means the exclusion of all others. 41 

It is no answer to say that the enabling act has been duly and 
voluntarily imposed by the people of Oklahoma upon themselves. 
That would be true of any law made by the legislative representa- 
tives of the State, and declared to be non-repealable. No state 
agency can in the nature of government, be permitted to destroy 
the thing it is delegated to uphold. It is also well understood that 
the greed of leading politicians for statehood and the great offices 
accompanying it will, as a practical matter, lead to their advocacy 
of the acceptance of humiliating conditions. And history shows 
that Congress is not averse to offering them. That the Oklahoma 
condition is a humiliating one and that it involves such political 
expediency and convenience as has always been held to be within 
the vital and inalienable police powers, may be seen when we 
contemplate the helpless condition of the State if fire or earth- 
quake should destroy the capital city under such circumstances as 
that its inhabitants would not care to rebuild it. The State could 
expend enough money for new buildings temporarily necessary, 
but there would be presented the spectacle for years of a great 

41 U. S. Constitution, Art. IV, Sec. 4. Mason, C. J. dissenting in Brittle 
v. People (1873) 2 Neb. 198, 231. 
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State attempting- to conduct the multifarious activities carried on 
at a capital without the accessories furnished by a capital city such 
as hotels, water, sewerage, transportation, residences, etc., without 
which the public business could scarcely be transacted. Pestilence 
might also make it extremely necessary to change the capital loca- 
tion, which touches the question of health and involves perhaps the 
most vital of the elements of the police power. And that time, even 
though only a few years are involved, may be a highly important 
element of political expedience may be seen when it is consid- 
ered that real estate values are such just at present, that it is 
almost certain the capital can be constructed without ultimate 
expense to the State, by purchasing a large tract of land near 
Oklahoma City, the new capital city, and selling the surplus in 
town lots, as the new law provides, whereas in the future such an 
accomplishment on behalf of the State may be entirely impossible. 
It is indeed one which no other State has been able to attain, and 
such a situation may never occur again in the State's history. 

The influence of mob spirit acting powerfully on government 
might also make it highly essential that a capital should be moved. 
More than once has the French Government fled from Paris to 
Versailles for this reason. The right to perfect freedom in the 
choice of the seat of government is one of the vital and essential 
attributes of sovereignty. Under the enabling act, if valid, Okla- 
homa is the only State in the Union not possessing such power. 

On June 20, 1910, nine days after the referendum vote in Okla- 
homa repudiating the enabling act, Congress passed an enabling 
act for the territories of New Mexico and Arizona, wherein the 
conditions are imposed that the capitals shall remain where they 
now are until 1926, and that provisions to this effect shall be in- 
serted into the state constitutions and made not subject to amend- 
ment without the consent of Congress. 42 Will this be more ef- 
fective than the method used in the Oklahoma enabling act? As 
a compact or contract with an outside entity, it will not be. The 
form of contract is entirely immaterial. The State cannot in any 
form or by any means confer on an outside party, e. g., the Fed- 
eral Government, the right to enforce limitations on sovereignty, 
but while the compact feature would not be binding upon the State 
of Oklahoma, had the New Mexico and Arizona plan been used 
there, the constitutional feature would be binding upon all her citi- 
zens and officers, and any attempt by state officials other than the 

4a H. R. 18,166 approved by Congress June 20, 1910. 
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governor to move the capital could be enjoined either in the name 
of the State on the relation of the county attorney or other proper 
officer 43 or by a private person whose interests should be injuriously 
affected. 4 * As to restraining the Governor in such cases there is 
a great conflict of authority which goes however only to the ques- 
tion of the right of the courts to control his action. The weight 
of authority seems to indicate that it cannot be so controlled whether 
it be discretionary or ministerial. A state constitution does not in 
itself constitute a surrender of sovereignty because all the power 
is still retained in the people of the State. A state constitution 
does not deal with outside parties. It is merely an act of the 
people concerning its own officers and representatives and all power 
not granted is retained by the people. 45 State constitutions are in 
their very nature largely limitations. These limitations may go to 
any extent whatever, 46 unless they interfere with the powers con- 
ferred on the Federal Government or unless they fail to provide 
for a republican form of government. There is a very great differ- 
ence between such a constitution considered as a contract with the 
United States and the constitution considered as a binding limita- 
tion on the people of the State. If it were a binding contract, the 
United States, and the United States alone, could enforce it and 
present the objection of unconstitutionality to any statute impair- 
ing it. No private citizen could plead that the law impaired the 
contract, because he is not a party to the contract and not the per- 
son for whose benefit it was made. It is well settled that only a 
party affected can plead that a law impairs a contract or that it is 
unconstitutional. 47 And while the compacts of States with each 
other and with the United States partake both of the nature of 
contracts and of treaties, yet the same principle applies to them. 48 

"Mayor v. The Alexandria Canal Co. (1838) 12 Pet. 91; Pa. v. The 
Wheeling and Belmont Bridge Co. (1851) 13 How. 518; Oklahoma ex rel. 
Atty.-Gen'l, Relator v. Huston (decided in Sup. Ct. of Okla. July 28, 1910, 
not yet reported). 

"Osborne v. Bank of U. S. (1824) 9 Wheat. 738; Spooner v. McCon- 
nell supra. 

"Oklahoma Const., Art. II, Sec 1. 

"Ohio Life Ins. & Trust Co. v. Debolt (1853) 16 How. 416; People v. 
Tool (1905) 35 Colo. 225. 

"Smith v. Inge (1885) 80 Ala. 283; Currier v. Elliott (1895) 141 Ind. 
394; Craig v. Pittsburg First Presb. Church (1878) 88 Pa. St. 42; Williams 
v. Eggleston (1897) 170 U. S. 304; Hagar v. Reclamation Dist. No. 108 
(1883) in U. S. 701. 

"U. S. v. The Great Falls Manufacturing Co. (1863) 21 Md. 119; Chesa- 
peake and Ohio Canal Co. v. Baltimore and Ohio Ry. Co. (Md. 1832) 4 
Gill and J. I. 
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On the other hand, as it would not be a binding contract, but would 
be a binding constitutional provision Congress could take no advan- 
tage of it, but every citizen of Oklahoma would be bound by it as 
the supreme law of the State. 

The Arizona and New Mexico plan, therefore, would have been 
effective to accomplish in a roundabout way the wishes of Con- 
gress, were it not for Section I of the Bill of Rights in the Okla- 
homa constitution which Congress sanctioned in admitting the 
State, which says that the people have the right to alter or reform 
the government whenever the public good may require it, provided 
such change be not repugnant to the Constitution of the United 
States. Of course a law changing the capital is not repugnant to 
the United States Constitution if the compact is a void contract. 
But even in the absence of such a clause in the Bill of Rights, or 
even if such clause is not intended to operate so broadly, yet if the 
United States made no valid contract, how could it prevent the 
State from amending the obnoxious provisions out of its constitu- 
tion in spite of its agreement in the same instrument not to do so? 
Such an attempt would be in the nature of revolution and partici- 
pants in it might be adjudged guilty of treason, 49 but if it were 
peacably successful, no grounds are perceived on which interfer- 
ence by the United States could be based. In other words, though 
a State should say in its constitution, "This constitution shall never 
be amended or changed," yet Congress cannot complain or object 
if it does amend and change it by successful revolutionary act, pro- 
vided it does not violate the United States Constitution in so doing 
and provided this is not accompanied by insurrectionary disturb- 
ances. This policy could be successfully pursued by Arizona and 
New Mexico after statehood. 

There appears therefore to be no possible way for Congress 
to keep a State in tutelage after it comes into the Union. The most 
it can do is to secure a pledge of the State's good faith, which the 
latter may with impunity violate. The remedy of Congress is not 
to admit the State until it reaches a point of development where it 
may be safely intrusted to properly play its part in the sisterhood 
of States. 

It might be contended that the "ordinance irrevocable" of Okla- 
homa is in effect a part of the state constitution. It was never sub- 
mitted to the people for ratification, though this is not a complete 
answer. The recent constitution of Virginia was not submitted 

"Luther v. Borden (1849) 7 How. 1, 55; Cooley, Const Lim. (7th ed.) 
892 and note 1. 
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to the people and many constitutions have not been, 80 but the initial 
constitution of practically all of the States was so submitted. How- 
ever, when it has not been submitted, it has been held equally valid 
because acted upon de facto and because the very state court pass- 
ing upon it would be felo de se otherwise ; Bl but the reason the "ordi- 
nance irrevocable" is not a part of the Oklahoma state constitution 
is because Congress specifically differentiated it. Congress did not 
desire it to be a part of the constitution, for then it would be sub- 
ject to be amended out of that instrument by merely pursuing the 
method of amendment described and provided for therein. Nor 
did Congress require it to be ratified by the people as it did the 
constitution. 52 Ordinances attached to state constitutions have been 
held to be a part of them, but only when submitted together with 
them for ratification by vote of the people. 53 

Congress cannot of course punish the breach of faith of Okla- 
homa by cancelling her statehood. This is an "indestructible 
Union of indestructible States," said Chief Justice Chase, and the 
general government possesses no more power to expel than a State 
does to secede. Congress could not therefore lawfully refuse her 
Representatives and Senators seats in the national legislature. 
Congress cannot retake the school and other lands granted to the 
State. These were granted without conditions. 54 They are held by 
the State in trust 55 and Congress has sanctioned a state constitu- 
tion clearly defining that trust. 56 If the trust were violated, the 
cestui que trust could complain but not the United States. 57 Con- 
gress could not lawfully withold any part of the sum equal to five 
per cent, of the sales of the public lands which it was agreed should 
be paid to the State, merely because the State violated a contract 
which it had no power to make, and openly resumed its full sov- 
ereign powers previously ineffectively sought to be bartered away 
by an ultra vires compact. Nor is there any other punishment 
which the United States could lawfully inflict on the State for its 
failure to carry out a void condition. Such void condition is a 
mere nullity. It is to be treated as though it never existed. 

"Taylor's Case (1903) 101 Va. 829. 

"State v. Williams (1873) 49 Miss. 640; Scruggs v. Huntsville (1871) 
45 Ala. 220; Brittle v. People supra. 

"Oklahoma Enabling Act, Sec. 4. 

"Stewart v. Crosby (1855) IS Tex. 546. 

"Oklahoma Enabling Act, Sec. 7 et seq. 

"Montana ex rel. Haire v. Rice (1906) 204 U. S. 291; Bass v. Fontleroy 
(1854) 11 Tex. 698. 

ss Oklahoma Constitution, Art. XL 

"Chicago v. People (1875) 80 111. 384; In re Appropriations (1889) 13 
Colo. 316; Lowry v. Francis (Tenn. 1831) 2 Yerger 534. 
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The conclusion seems inevitable that such provisions in enabling 
acts, based as they are on the desire to admit a territory accom- 
panied by a lingering lack of confidence in its capacity for state- 
hood, represent an overreaching by Congress which would, if 
legally sanctioned, tend to seriously disturb the nicely adjusted 
constitutional balance existing between the general government and 
the States. 58 

Juuen C. Monnet. 

Norman, Okla. 

M It has been ingeniously suggested that although the ordinance is not 
a part of the constitution it is also not ordinary law but belongs to a 
third class, viz. : "organic" law, and therefore, even though not binding 
as a contract with the federal government, is binding on the people of 
the State as organic law until it is overturned, and as no provision is 
made for amending it, that it cannot be lawfully overturned at all. _ Prom 
this the conclusion would follow that the capital law of June nth is void 
as in conflict with this organic law. In all the discussions and opinions 
from Marshall to the present no intimation of any such third class of 
law, as a class, is to be found. Only two classes of law are discussed, 
viz. : fundamental, commonly called constitutional law, and generic law. 
This ordinance irrevocable must be either the one or the other. If it is 
just ordinary law then the later law of June nth has repealed it. If it is 
constitutional law then it has become such without the knowledge or wishes 
of the convention that adopted it, for they specifically kept it out and in- 
tended to keep it out of the constitution for the double reason that neither 
they nor the United States desired it to be incorporated in that instru- 
ment. It would therefore be strange to hold it to be in effect a non-amend- 
able part of the State's constitution when neither the Federal Government 
nor the constitutional convention so intended it. and when no one believed 
that it was being made such. If this point were considered doubtful it 
would become necessary to examine the nature of the debates in the consti- 
tutional convention when it would be found that the ordinance was adopted 
with the greatest reluctance as a compact with the general government 
which practically coerced its adoption and that so far from wishing to 
adopt it independently as a part of the fundamental law it was very ob- 
noxious to the convention. It was adopted for the purpose of achieving 
a long unjustly delayed statehood. It was well known that, unless the 
convention did enter into such a contract, statehood would be denied ; but it 
is a violent conclusion to say that the delegates imposed it or intended 
to impose it as a fundamental law and rule of action for the commpn- 
wealth when they left it out of the very instrument which they framed 
as such fundamental law. If such a contention is correct, then Oklahoma 
is unwittingly to-day in the situation that Arizona and New Mexico will 
be in if they accept their present enabling acts; and nothing but revolu- 
tion can cast this out of the organic law. Any de facto act of the State 
repudiating it, which should be long enough acted upon to constitute an 
accomplished fact, would be such peaceful revolution. But certainly the 
present situation, which is one only partially and imperfectly accepted, 
would not constitute such accomplishment. The organic nature of the 
ordinance, if it has such, consists wholly in its non-repealability, but it 
is submitted that attempting to make a law non-repealable does not make 
it necessarily constitutional or organic. Unless all the evidence tends to 
show that it was intended to be a part of the constitutional or fundamental 
law it would be no more so than if the legislature should enact that any 
statute should be non-repealable. Such an enactment would, of course, 
be void and might be wholly disregarded by any subsequent law-making 
body. If therefore the ordinance breaks down as a compact with the 
United States it breaks down altogether, as it cannot be sustained as a 
part of the organic law, in the face of an opposite intention of the con- 
vention and in the absence of ratification by the people. 



